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STATE OF ILLINOIS
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Petitioner, )
vs. ) PCB04-33
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REGIONAL LANDFILL, L.L.C. )
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CITY COUNCIL, TOWN & COUNTRY ) Facility Siting Appeal)
UTILITIES, INC., andKANKAKEE )
REGIONAL LANDFILL, L.L.C., )
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COUNTY OF KANKAKEE, ILLINOIS, )
andEDWARD D. SMITH, KANKAKEE )
COUNTY STATE’S ATTORNEY, )

Petitioners, )
vs. )

) PCB04-35
THE CITY OF KANKAKEE, ILLINOIS ) (Third PartyPollution Control
CITY COUNCIL, TOWN & COUNTRY ) Facility SitingAppeal)
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RESPONSEOF TOWN & COUNTRYTO KANKAKEE COUNTY’S MOTION
TO SUPPLEMENTTHE RECORD

Now come the Respondents,KankakeeRegionalLandfill, L.L.C. and Town &

CountryUtilities, Inc. (hereinafter“Town & Country”) by their attorney,George



Mueller, P.C.,and for theirResponseto the Motion ofKankakeeCounty to supplement

therecordhereinstateasfollows:

1. TheCountyseekstheunprecedentedrelief of supplementingtherecordherein

by including the testimonyof a witnessfrom a different casewith different

parties for the reason that the testimony of this witness is allegedly

corroborativeof sometestimonyofferedby theCountyin the instantcase.

2. Town& Countryis not aparty in thecasefrom which testimonyis soughtto

be admitted,andthewitnesswhosetestimonyis soughtto be includeddid not

testify in the instantcase. The Countysits asthe decisionmakerin the case

from whichtestimonyis soughtto be admitted(the WasteManagementsiting

case).

3. The County haspreviouslyarguedin its Brief, without citing any legal or

regulatory authority, that Town & Country’s failure to include sensitivity

analyses(which arenothingmorethanvariationsof thebaselinegroundwater

impact model) in a siting applicationrendersthat applicationso incomplete

that the local decision maker loses jurisdiction to even consider the

application. Town & Country has respondedin its Brief that thereareno

rules, precedents,or even guidelines suggestingthat any groundwater

modelingbe partofanapplicationfor local siting approval. Town& Country

hasfurtherrespondedthat theCounty’s argumentis factuallyincorrectin that

the two Town & Countrysiting applicationsactuallycontainfive variationsof

its groundwatermodel.



4. The County has also argued in its Brief that the City approvinga siting

applicationwhich doesnot containmultiple sensitivityanalysesrendersthat

decisionagainstthe manifestweightof the evidence. Town & Countryhas

respondedthat, in additionto theargumentbeingunsupportedby thefacts,the

County’s prior approval of a hydrogeologicallysimilar landfill expansion

describedin a WasteManagementsiting applicationwhich containedonly a

single baselinegroundwatermodel suggeststhat the Countyis advancingit~

argumentin badfaith.

5. Town & Country believesthat the summaryof the testimonysoughtto be

addedto this record is neither correct, complete,nor in context, but the

accuracyof the factual assertionsin the County’s Motion is not material to

howthisBoardshoulddisposeofthat Motion.

6. In consideringwhetherthe decisionof the KankakeeCity Council on the

substantivesiting criteriais againstthemanifestweight of the evidence,the

Board is confined to reviewing the record of the siting proceedingsheld

beforethe City Council. The CountyMotion to supplementthe record,just

like theirReply Brief in this case,overtly seeksto havethe Board make its

own independentdeterminationof thecredibility ofthe witnesseswhen,asa

matter of law, that determinationis the exclusiveresponsibilityof the local

decisionmaker,andthe Boardis specificallyprecludedfrom re-weighingthat

credibility determination. WasteManagementof illinois, Inc. vs. Pollution

Control Board, 160 JlI.App.3d434, 513 N.E.2d592 (2~K1Dist. 1987). See



alsoFairview AreaCitizensTaskForce vs. illinois Pollution Control Board,

198 ill.App.3d541, 555N.E.2d1178 (3i~~Dist. 1990),File vs. D&L Landfill,

Inc., 219Ill.App.3d897, 579N.E.2d1228 (
5

th Dist. 1991).

7. The County points out in its Motion, in an apparentattemptto embarrass

counselfor Town& Country,that he presentedthe witnesswhosetestimony

they seekto add to this record. The fact that attorneysrepresentdifferent

clientsin different cases,andsometimesadvocatedifferentpositionson their

respectivebehalf, is neithersurprisingnor relevant. This caseis aboutthe

issues,not the lawyers.

8. Thereis no basisanywherein the law for supplementinga recordon review

for the purposeof bolsteringthetestimonyof a witnesswith thetestimonyof

an unrelatedwitness from an unrelatedproceeding. This is so manifestly

obvious that onehasto questionwhethertheCounty’sMotion is brought for

any purposeother than to prejudice Town & Country and the City of

Kankakee.

WHEREFORE,for theforegoingreasons,Town& Countrypraysthatthis

BoarddenytheMotion oftheCountyofKankakeeto supplementtherecord.

RespectfullySubmitted,
KankakeeCountyLandfill, L.L.C. and
Town& CountryUtilities, Inc.

BY: _______________

The~?rAttorney
GEORGEMUELLER, P.C.
Attorneyat Law
501StateStreet
Ottawa,IL 61350
Phone: (815)433-4705


